Legal Affairs
2016

Nuclear Law Bulletin
No. 97

Volume 2016/1

NEA

CASE LAW

Case law
Canada
Decision of the Canadian Federal Court of Appeal dismissing an appeal related to
an environmental assessment of a project to refurbish and extend the life of an
Ontario nuclear power plant 1
By decision dated 13 April 2016, the Canadian Federal Court of Appeal decided that
there was no reviewable error made in an environmental assessment (EA) conducted
by the “Responsible Authorities”, the Canadian Nuclear Safety Commission (CNSC)
and the Department of Fisheries and Oceans (DFO), for a nuclear project. The EA had
concluded that the refurbishment and continued operation of the Darlington
Nuclear Generating Station was not likely to cause significant adverse
environmental effects.

Background
The Darlington nuclear power plant, owned and operated by publicly-owned utility
company Ontario Power Generation Inc. (OPG), is made up of four CANDU reactors
and has been in operation since 1993. In April of 2011, OPG submitted a project
description to the CNSC, the nuclear regulatory body that licenses all nuclear
activities in Canada, in which it described its plans for the refurbishment and
continued operation of the four reactors at Darlington. OPG indicated that the
refurbishment was part of the anticipated life-cycle of the reactors, and would
involve inspecting and servicing reactor components, replacing fuel channel
assemblies and feeder pipes in the reactors, refueling the reactors and returning
them to full operation for an additional 30 years. The refurbishment and continued
operation would produce additional waste, including spent fuel, and the project
description included the construction of additional storage capacity at the
Darlington Waste Management Facility (DWMF). Other wastes would be dealt with in
accordance with OPG’s existing waste management practices.
Under Canadian law, the activities outlined in the refurbishment project
required a licensing decision by the CNSC under the Canadian Nuclear Safety and
Control Act (NSCA), 2 authorisation from DFO under the Fisheries Act 3 and an EA
under the Canadian Environmental Assessment Act 1992 (CEAA 1992). 4 Both the
CNSC and DFO were “Responsible Authorities” to conduct the EA, with the CNSC
taking the lead on the assessment.

1.
2.
3.
4.

Greenpeace Canada et al. v. Attorney General of Canada and Ontario Power Generation
Inc., 2016 FCA 114.
S.C. 1997, c. 9.
R.S.C. 1985, c. F-14.
Under the Canadian Environmental Assessment Act 1992 that was in force in 2011, OPG’s
application under the Nuclear Safety and Control Act and the request for an authorisation
under the Fisheries Act triggered the need to conduct a screening level EA. By virtue of an
order issued by the Minister of Environment under subsection 124(2) of the new Canadian
Environmental Assessment Act, 2012, S.C. 2012, c. 19, s. 52 [CEAA 2012], OPG’s
refurbishment project continued to be governed by the CEAA 1992 despite the repeal of
this legislation in 2012.
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In March 2013, and after a public hearing on the proposed EA screening report,
the CNSC issued its decision on the EA. 5 It is this decision that was the subject of an
application for judicial review and this appeal. The CNSC concluded that the
refurbishment and continued operation of Darlington were not likely to cause
significant adverse environmental effects when the mitigation measures identified
in the EA screening report were taken into account. It decided that it would proceed
to consider the matter for licensing under the NSCA.

The federal court application for judicial review
Four non-governmental organisations (NGOs) – Greenpeace Canada, the Canadian
Environmental Law Association, Lake Ontario Waterkeeper and Northwatch – that
had participated in the EA review and hearing process applied to the Federal Court
of Canada for judicial review of the EA decision. In the application, the NGOs argued
that the CNSC had failed to assess the matters it was required to assess under the
CEAA 1992 and, in particular, had erred by excluding from the scope of the EA
low-probability severe nuclear accidents. They submitted that a portion of the
assessment that was required to be done had been improperly deferred by the CNSC
to the licensing process and that it was a failure to not include permanent storage of
the fuel waste as part of the project.
By decision dated 25 November 2014, the Federal Court per Phelan J. dismissed
the application for judicial review. 6 In finding that the standard of review that
applied to the EA decision was reasonableness, the Court found the decision to meet
that standard. The Court found that there was no reviewable error, and that the
selection of the “one in a million per year” probability for a severe accident as a
threshold below which accidents would be out of scope for the EA was reasonable.
The Court awarded costs against the NGOs.
In late 2014, the NGOs filed an appeal of that decision to the Federal Court of
Appeal. Meanwhile, after a two-part licensing hearing that took place in August and
November of 2015, the CNSC made its licensing decision to renew the Darlington
operating licence and to authorise the refurbishment of the reactors. This
decision-making under the NSCA was reliant upon the validity of the EA that had
been done, which had been upheld by the Federal Court.

The appeal decision
On appeal, the NGOs claimed that the Federal Court erred in rejecting their
application for judicial review because the CNSC unreasonably excluded severe lowprobability nuclear accidents from the scope of the assessment and unreasonably
failed to give adequate consideration to the long-term management of nuclear fuel
waste that the refurbished Darlington facility would generate. They also argued that
the Court had erred in awarding costs against them without hearing from them on
this issue.

(a) Standard of review
Finding that its job on appeal required it to “assess whether a decision is justified,
transparent and intelligible, and whether the result reached is defensible on the
facts and the law”, the Federal Court of Appeal found that considerable deference
was owed to the CNSC:
Where, as here, the issues at play involve detailed factual findings and
discretionary decisions within the heartland of the tribunal’s expertise, the

5.
6.
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reasonableness standard requires that considerable deference be given to the
tribunal’s determinations. This is particularly so when the issues under
review concern nuclear safety and the tribunal is the nuclear safety
regulator. In short, the CNSC is much better placed than a reviewing court to
factually assess and determine what types of possible accidents are likely to
occur at a nuclear power plant and how to conduct the assessment of the
environmental impacts of potential accidents. It is therefore inappropriate
for a reviewing court to second-guess these determinations through a
detailed re-examination of the evidence as the appellants would have us do
in the instant case. 7

(b) Exclusion of severe low-probability accidents
The NGOs argued both that the threshold of one in a million per year severe accident
was too low and that the CNSC had not respected that threshold in making its EA
decision. Respecting the reasonableness of the threshold itself, the Court found:
as concerns the allegation that the selection of the probability threshold of
one in a million per year is not stringent enough, there is no basis to disturb
the RAs’ [Responsible Authorities’] selection of this threshold. As was noted
in OPG v. Greenpeace at paragraph 70 … , CEAA 1992 does not require that all
accidents, no matter how improbable, be taken into account in an EA or the
process would be interminable. 8
The Court found that this threshold was the “accepted norm applied in these sorts
of assessments, as the CNSC explained in its decision”. Respecting the argument
that there were factual errors in how the CNSC had applied this threshold, the Court
found that it was not the role of the Court to engage in a “microscopic re-assessment
of the evidence”, and that this would be “highly inappropriate in the face of
scientific evidence as complex as that reviewed by the CNSC in the present case”. 9 It
found no reviewable error in how the CNSC had addressed this issue.

(c) Long-term management of fuel waste
Whereas the appellants had argued that it was unreasonable in an EA for the life
extension of a reactor facility to exclude from the assessment the off-site, long-term
management of the fuel waste, the Court found the matter to have been treated
reasonably. The NGOs submitted on appeal, as they had submitted to the CNSC in
the EA hearing, and before the Federal Court, that the EA had to consider the impact
of the absence of a comprehensive plan for the permanent storage of nuclear fuel
waste in Canada. 10
The Court found that the CNSC had reasonably broadened the scope of the
project to be considered respecting this issue by including the possibility of ongoing
long-term on-site storage of spent fuel at the facility. Requiring this contingency
plan ensured that adequate provision was made to store the spent fuel on-site for a
longer term, and the EA assessed the environmental impacts of this contingency
plan.

7.
8.
9.
10.

Supra note 1, p. 60.
Ibid., p. 74.
Ibid., p. 70.
Ibid., p. 8. As the Court noted in its decision, at present “[t]here is currently no
comprehensive plan for the permanent storage of nuclear fuel waste in Canada. Under the
Nuclear Fuel Waste Act, S.C. 2002, c. 23, the Nuclear Waste Management Organization [the
NWMO] has been tasked with developing and implementing a long term management
strategy for Canada’s nuclear fuel waste. The NWMO is still in the process of developing
this strategy, which is contemplated to provide for long term storage of such waste at a
site other than the Darlington Facility.”
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The Court found that in the circumstances, it was not unreasonable for the CNSC
to have excluded from the scope of the EA the permanent off-site storage of spent
fuel, stating:
Indeed, to hold otherwise would mean that OPG could not proceed to
refurbish the Darlington reactors unless and until the NWMO comes up with
a solution for permanent storage of nuclear waste in Canada. Forestalling the
refurbishment on this basis would not be a reasonable outcome when a
workable alternate solution was assessed by the CNSC and found to pose no
likely environmental risk. 11
This finding is reminiscent of the ruling made by a different panel of the same
appeal court in the appeal of an EA completed in the context of an application to
build new reactors at the Darlington site, where the Court also determined that the
consideration of the issue of spent fuel management at the EA stage did not require
consideration of off-site permanent storage. 12

(d) The issue of costs
Before the appeal court, the NGOs had argued that the Federal Court had erred in
making a costs award against them, when there had been agreement that additional
submissions would be filed on this issue. The Court of Appeal agreed, finding that
the lower court ought to have heard from the appellants before ruling against them
respecting costs. However, in making the decision that the Federal Court should
have made, upon hearing from the parties, the Court of Appeal found that an award
of costs against the NGOs was appropriate. It concluded that the “mere fact that the
appellants are public interest litigants does not immunise them from costs awards”,
which was well-established in Canadian jurisprudence, and also that there was
“nothing about this case which would warrant departing from the normal rule that
costs should be awarded to a successful party”. 13

Impact
From the perspective of Canadian law, this decision brings a certain clarity to
Canadian nuclear law and to the way Courts ought to treat decisions of the nuclear
regulator. That is, one notes the deference that was shown by the Court to the
scientific decisions made by the CSNC, in recognition of its specialised expertise and
role. The issues that arose in this case were treated by the reviewing Court as
“detailed factual findings and discretionary decisions within the heartland of the
tribunal’s expertise”, and this was “particularly so” as the issues “concern[ed]
nuclear safety and the tribunal is the nuclear safety regulator”. This is a robust
endorsement of the CNSC’s ability to evaluate the potential environmental effects of
a nuclear project at the EA stage and of the expertise that it brings to this task.
Issues related to finding long-term solutions for nuclear fuel waste, and the
potential for catastrophic accidents and how to guard against them, are central to
nuclear regulation in any nuclear energy state. In this decision, when read alongside
the “new build” decision of the same Court, one sees that the Court finds no legal
basis to “hold up” nuclear projects over these issues, so long as the issues have been
adequately and properly addressed in a project-specific manner. As the Court in this
case found:

11. Supra note 1, p. 68.
12. Canada et al. v. Greenpeace Canada et al., 2015 FCA 186, summarised in NEA (2015),
“Decision of the Canadian Federal Court of Appeal overturning a decision to send back for
reconsideration an environmental assessment of a proposed new nuclear power plant in
Ontario”, Nuclear Law Bulletin, No. 96, NEA, Paris, pp. 63-66.
13. Supra note 1, p. 79.
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The joint review panel in OPG v. Greenpeace, like the RAs in the present case,
determined that the severity of accidents it would consider as part of the
assessment were those with a frequency of occurrence greater than one in a
million per year. Both the joint review panel in OPG v. Greenpeace and the
RAs in the present case also assessed the environmental impact of OPG’s
plans for on-site storage of spent nuclear fuel and did not assess the impact
of the absence of a plan for off-site long-term management of nuclear fuel
waste. There, like here, the appellants argued that the decisions to exclude
severe low-probability nuclear accidents and to exclude long-term off-site
management of nuclear waste from the scope of the assessment were
unreasonable. In OPG v. Greenpeace, this Court disagreed and unanimously
concluded that the joint review panel’s treatment of both issues was
reasonable.
I believe that similar conclusions should be reached in this case …

14

Thus, in Canada, the current jurisprudence tells us that for the EA of a nuclear
project, there must be a full and adequate assessment of the project proponent’s
plan for long-term waste management, but that this does not require there to be a
permanent waste facility in existence. Here, the Court found that it would be
unreasonable to forestall the Darlington refurbishment until the NWMO came up
with a permanent solution for all Canadian nuclear waste storage, when the
“workable alternative solution” of storing the Darlington spent fuel at Darlington, in
the eventuality that the NWMO did not find a solution before 2055, was assessed for
its environmental impact as part of the EA.
Similarly, this jurisprudence tells us that the CNSC’s choice as to what types of
accidents should be assessed must be respected if it is reasonable and that it would
not be reasonable to assess the potential impact of all accidents, however
improbable, “or the process would be interminable”. The threshold of one in a
million probability used here was found to be reasonable.

Conclusion
At present, at the appellate court level in Canada, one sees a consistent message of
deference to the Canadian nuclear regulator, the CNSC, in its EA decision-making. In
this matter, the deadline for the appellants to file an application for leave to appeal
to the Supreme Court of Canada is 13 June 2016. If leave were to be sought and
granted, there would be consideration of these issues from the highest court in
Canada.
Meanwhile, the Supreme Court of Canada decided on 28 April 2016 not to grant
the leave to appeal that was sought by Greenpeace Canada, Lake Ontario
Waterkeeper, Northwatch and the Canadian Environmental Law Association with
respect to the EA and the site preparation licence for the proposed Darlington new
build matter noted above. 15 With leave to appeal having been denied, the Federal
Court of Appeal decision that upheld the EA decision-making by the CNSC is the
final decision for this matter.

14. Ibid., pp. 4-5.
15. Supra note 12. See Canada (Attorney General) et al. v. Greenpeace Canada et al., leave to
appeal to Supreme Court of Canada refused, case number 36711.
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